BEFORE THE FINANCIAL COMMISSIONER (EXCISE),
HIMACHAL PRADESH

| Appeal No:-16/2021-22
Date of Institution: 18-02-2022
Date of Order: 22-02-2022

In the Matter of:-

M/s Neeraj Thakur Ashwani Kumar Licensee (L-2, L-14) Unit
No-8 Lambloo comprising of three vends namely L-14 Lambloo,
L-14 Bohni& L-14 Main Bazar Bhira alongwith. Sub-Vend
Dhalot, District Hamirpur through its Partner Ashwani Kumar
S/o Joginder Singh R/o Village Droundla, PO Saned; Tehsll and

District Hamirpur..
...Appellant

‘Versus =

1. Collector Excise (Central Zone) Mandx Dlstrlct Mandi, Camp

at Hamirpur, 2
2. Deputy Commissioner State Taxes and Excise, Hamlrpur
District Hamlrpur (HP)
A ..Respondents
Partles Represented by:

1. S/Shri Ashok Kumar Chaudhary and M.A. Safee, Ld

Advocates for the appellant.
7 Shr1 Sandéep Mandyal, Law Off1cer for the State

ORDER
Under Sectlon 68(2) of the Himachal Pradesh Exc1se Act,
‘ 2011 '
2\ This appeal has been preferred by the Appellant M/s Neeraj
Thakur Ashwam Kumar Licensee (L-14) Unit No-8

Lambloo, Hamirpur through its partner Ashwani Kumar




Neeraj Thakur Ashwani Kumar Vs Collector (CZ),Mandi Case No.16 of 2021-22
B e e — e e e

against the order dated 14-02-2022 passed by the Collector
(Excise) Central Zone Mandi, Camp at Hamirpur whereby
' Licenses in Form L-14, for the year 2021-22, issued in favour
of the Appellant-ﬁhn has been cancelled by the Collector
under Section 29 of_the HP'Excise Aet, 2011. Feeling
aggrieved by the said order dated ll4'.02.2022, the Appellant -

I8 in appeal before th1s Court.-

. The parties were 1n1t1ally issued notice of appearance for 23—
02- 2022 in the matter, but on apphcatlon from the appellant
~for an early hearing, this case was preponed and taken up for

hearmg on 21 02 2022 andlﬁf‘"
22022022, et

al‘so heard today on

: It was argued on behalf ) ;; e{%‘Appellant that the impugned |
order has been paSS“e;' merely on the basrs of an FIR No.
15/2022 dated 19 01 2022 registered against one Sh. Neeraj
Thakur who i 1s one of the partners of hcensee/ﬁrm/Appellant

It was. further argued that no presumptlon of truth attached to

the FIR Wl’llCh is not a substantlve piece of evrdence and its
ruthfulness requrred to be ascertained durmg the course of
the trial. The Ld. Counsel for the Appellant relied upon the = .

- Judgment dehvered by the Hon’ble Supreme Court: (2021) 5
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Pradesh). It is further argued that the impugned order has
been passed without affordin»g the Appellant the opportunity
of being properly heard. It was further ‘argued that the
Appellant has submitted before the Ld. Collector that the
name of the Neeraj Thakur, who is one of the partners of the
Appellant firm be deleted in view of the Clause 25 of the
Excise Policy and the present Appellant who is another
partner of the heensee/ﬁrm be allowed to operate the unit. It
is further argued that the Appellant is 1eady and w1111ng to
deposrt fee as per the policy for that purpose

Per contra, it is argued on behaIf of the State that the
| Appellant firm has violated the terms and conditions of the
license in as much as the FIR has been reglstered against one
of the partners of the firm. ‘The mere seizure of unlawfully
manufactured hquor as Well as the factum of sellmg/stormg
the class of hquor other than permitted by hcense issued in
favour of the: Appellant-ﬁrm is sufficient to hold that the
Appellant ﬁrm has Vlolated the terms and conditions of

license.

,u":\‘ Com, It was further argued that since, an FIR hasg been registered
-’ ‘) e-"'"“:a_)“ ‘\ .
J

L

5 agamst one of the partners of the firm, therefore as far as the

SR, gi‘oceedmgs before the Collector (Exmse) as well as the B
‘\- " c.«r"' dlsposal of present appeal are conce' Bt : ~

—
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jointly and severally hable for all the acts of the firm- done
durmg the sub51stence of the partnershlp It was further

- argued that the proceedings initiated by the Collector under _
Section 29 (b) and (c) which culminated into filing of the
present appeal 1is independent and separate from the -
fegistration of FIR and its subSéquent adjudication by the
Court of law. The Ld. Counsel for the State rehed upOn the

| ]udgment delivered by the Hon’ble High Court of Delhl in
WP(C) 4760/2014 & CM APPL No. 9475/20]4 t1tled as

R
N

Whether the order . dt. 14 02 2022
passed by the Collector (Exc1se)
Central 'ane, ‘Mandi, camp at

s A Hamipur is sustainable under Law?

ii. Final order.
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Point No. (i) Yes

Point No. (ii) Final order: Appeal
- dismissed  as per
operative part of the

’ , ' - . order.

\‘

REASONS FOR FINDINGS.

-

1. As far as the contention of the' Ld. C,omfséfﬁfor the -

Apbellant ‘that the contents of the’ .'FIR ‘cannot be

treated as substantive evidence and'ilhw relied upon to

that effect is concerned, no. do bt that the contents

mentioned in the FIR: ‘g“f‘aﬁ%ot be construed to be

substantive evidence.. R ther the basic purpose of

registration of FIR is to set’ the criminal 1aw into

%"zﬁ"

- | S 'mot1on and “l:he \feramty of its contents are to be tested

@pﬁfpohce report. However the Collector (Exmse) has

issued notice to the Appellant/ﬁrmunder Sectlon 29



th‘mi Thakur Ashwani Kumar Ve (‘ollegtm [(‘7) M.mdl (.ase No 16 onOZl 22 ,

2,

EATD b

Section 29 empowers the authority granting the
license to-cancel it. The Clause (b) and clause (¢) of
29 provides that;

“29. Power to cancel or suspend licenses
cle.—Subject to such restrictions as the State
Governmment may prescribe, the authority
granting any lease, license, permit or pass
under this Act, may cancel or suspend it—
(@ .........
(b) if (my excise duty or countervatlmg
duty or, other fee payable by the holder
thereof'is not duly paid; or ‘
(¢) in the event of any breach by the holder
of such lease, license, permit or pass or by
his servants, or by any one acting on his
behalf  with his express or implied
permission, ()f any of the terms or
conditions of such license, permit or pass”
or "

It 1s ev1dent from Section 29 that the license can be |
cancelled by the duthorlty empowered to grant it on |
the bwach of the conditions of the said license. The
registl'atioll of the FIR against the one of the partners

of the Appellant-firm and the possession and seizure

“of unlawfully manufactured liquor from one of the

partners of the Appellant-firm and the fact that the
said partner was also found selhng/stonng class of

hquor other than perm1tted by the T1cense 1ssued 1n~, :

e
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' {
favour of the Appellant is sufficient to hold that the
Appellant-firm has violated the terms and conditions
of the license. | | |
3. The Appellant-firm is under'statutory obligation to
| take proper care and caution and act in accordance
with the terms and conditions of the license. The
Appellant has neither shoWn any ci‘rcumstaneef:hor

incidence, whatsoever as to why the pohc }

an ill-will or enmity so as to falsely 1mphcate one of

the partners of the Appellant -firm,.

4, The proceedmgs before the Colleetor (Exc1se) under
Section 29(b) and (c) are 1ndependent and separate

and the same are requlred to be adjudicated upon the

obabll1t1es and not on the basis of

proof of facts‘b‘ yond reasonable doubt, as requ1red in
5% “»»

crlmma,_l\; se, ‘Thus, the seizure 0f unaccounted liquor

fro of the partners of the ﬁrm 1s sufficient to

held 2

and cond1t1ons of the 11cense

that the Appellant-firm has v1olated the terms ' :

5. 'As far as the contention of the Appellant qua the

e delet1on of the name of the partner who was of the

~' aceused in the FIR m V1ew of Clause 25 of the
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same is nothing but an abusce of process of law in as
much as it cannot be allowed in a partnership firm

wherein a FIR has been registered against one of the

partners ol the firm which also led to the breach of

the terms and conditions of the license and other
partner is allowed to run/operate the same unit at the
same time. o |

As far as the disposal of proceedings initiated under
Scction 29(b) and (¢) vis-a-vis the present appca] are
concerned, 1t 1s scttled law that thc relationship of
partnership arises from a contract and not from status
and every partner is liable jOihtly with all the other
partners and also cherallyq for all the acts done while
he is a  partner. The Clause 2'5' of the Excise
Announcements cannot be invoked in the present

facts and circumstances of the case especially when

22

the . Appellant-firm has violated the terms and -

__,_cc‘iildiﬁon& of the license, and an FIR has been

| registered against one of its partners.

As far as the contention of the Appellant regarding

non affording of opportunity of being 'heard is-

concerned, the perusal of the record shows that a

reply has been submitted by the Appellant before theA |

Collector (Excxse), befOre the p’a'ssmg /o gl ’the.. '
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~ impugned order which itself falsifies the contention

~ of the Appellant.

Point / Final order

8. FQr the _afor‘esaid reasons r\ecorded‘ here-in-above,
while discussing the point'no (i) and the peculiar facts
and circumstances of the case especnally the fact that
the proceedings 1n1t1ated under Section 29 (b) and (c)
of the HP Excise Act are separate and lndependent

- from the proceedmgs initiated after the reglstratlon of
the FIR v1s -a-vis the standard of proof requlred there
~is no merit in the appeal and the same 1s liable to be

dismissed and 1s accordlngly d1smlssed

~ 9. Let the copy of this 'Ord'er be supplied to all concerned.
| In V1ew of the dlsposal of the appeal, the apphca‘uon
for stay is, dlsmlssed The file after due complenon be

cons1gned to record room.

O Announced on 22" F.ebruary», 2022.

- i /
Financial Commissioner (Excise)

Himachal Pradesh

Page 9010
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Endst. No. DoSTE/FC (Excise)-Reader/2021-22/4889-94 Dated: 22.02.2022

Copy for information to; | 43
1. M/s Neeraj Thakur Ashwani Kuriar Licensee (L-2, L-14) Unit
No-8 Lambloo, Hamirpyr, 177 029. : ot
The Collectbr(Excise)—cum- Jt. Commissioner, State Taxes &
Excise, (Central Zone), Mandl Hlmachal Pradesh 175 001
3. The Addl. CST&E (D), HQ, Shimla-09.
4. Dy. Commlssuoner (ST&E) District Hamlrpur (HP), 177 001 _
S. S/Shri Ashok Chaudhary and M.A. Safee, Advocates for the A,

~shri Sandeep Mandyal. Law Officer (| HQ)

(Legal Cell Q). o e i3

\

N—E4le 5 :
Reader to
Fmahclal Commnssuoner (Excise), -

Hlmaohal Pradesh Shimla.

QO ;,: i




